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STATEMENT OF THE CASE
Nature of the Case
Robert Wesley Tibbitts appeals from the district court’s denial of his motions for
credit for time served and from his motion pursuant to Idaho Criminal Rule 35 (“Rule
35”) for a reduction of sentence. He contends the district court erred in denying his
motions for credit for time served because it failed to award him credit for the 330 days
he was incarcerated during the period of retained jurisdiction, from March 4, 2013, to
January 28, 2014. He also contends the district court abused its discretion in denying
his Rule 35 motion.
Statement of the Facts and Course of Proceedings
Mr. Tibbitts pled guilty to operating a motor vehicle while under the influence of
alcohol and/or any other intoxicating substance (“DUI”), having at least two prior felony
convictions for DUI within fifteen years, and was sentenced to a unified term of ten
years, with seven years fixed. (R., pp.65, 107-09, 111.) The district court suspended
Mr. Tibbitts’ sentence and placed him on probation for a period of ten years.
(R., p.112.) The judgment was entered on July 19, 2011. (R., pp.122-27.)
On January 2, 2013, a report of probation violation was filed with the district court
alleging Mr. Tibbitts violated probation.

(R., p.147.)

Mr. Tibbitts admitted violating

probation and, on March 4, 2013, the district court revoked his probation and executed
his sentence, granting him credit for 188 days served. (R., pp.166-68, 172.) The district
court retained jurisdiction for a period of 365 days and recommended Mr. Tibbitts
complete a rider. (R., pp.167, 169-71.)
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Mr. Tibbitts successfully completed the therapeutic community rider, and the rider
staff recommended probation. (R., p.249; Addendum to the Presentence Investigation
Report (“APSI”).) On January 28, 2014, the district court entered an order of probation,
executing Mr. Tibbitts’ unified sentence of ten years, with seven years fixed, suspending
that sentence, and placing him on probation for a period of eight years. 1
(R., pp.178 80.)
On December 29, 2014, Mr. Tibbitts was arrested and jailed on suspicion of
felony DUI. (R., p.195.) A report of probation violation was filed with the district court
on January 5, 2015, alleging Mr. Tibbitts violated probation by using alcohol and
marijuana, being unsuccessfully discharged from his aftercare program, and by
committing the offense of DUI after committing a battery. (R., pp.189-90.) A bench
warrant was issued on January 8, 2015. (R., p.7.) Mr. Tibbitts admitted to the violations
and, on March 25, 2015, the district court revoked Mr. Tibbitts’ probation and executed
his unified sentence of ten years, with seven years fixed. (R., pp.210, 213-15.) The
district court granted Mr. Tibbitts credit for 263 days served. (R., p.211.) This appears
to include the original 188 days, plus the 75 days Mr. Tibbitts was incarcerated from the
issuance of the bench warrant on January 8, 2015, to the disposition hearing on
March 25, 2015.
Mr. Tibbitts filed a Rule 35 motion on April 3, 2015.

(R.,pp.222-23.)

He

explained he had been sentenced in Bonneville County Case No. CR-2014-17205 to a
period of probation and was ordered to participate in domestic violence court as a term
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The district court entered an amended order on March 24, 2014, placing Mr. Tibbitts
on probation for a period of ten years. (R., pp.183-87.)

2

and condition of that probation. (R., p.222.) He asked the district court to allow him to
participate in that specialty court. (R., p.223.) On August 17, 2015, the district court
denied Mr. Tibbitts’ Rule 35 motion without a hearing. (R., pp.225-31.) Mr. Tibbitts filed
a timely notice of appeal on September 22, 2015. (R., pp.232-34.)
On October 19, 2015, Mr. Tibbitts filed a pro se motion for credit for time served,
supported by an affidavit filed on November 18, 2015. (R., pp.239-40, 242-46.) On
January 25, 2016, he filed a second pro se motion for credit for time served, supported
by an affidavit filed on February 26, 2016.2 (See Mot. to Aug., Ex. A.) The district court
held a hearing on Mr. Tibbitts’ motions on May 9, 2016, and issued an order on June
22, 2016, denying those motions. (See Mot. to Aug., Ex. B.) Mr. Tibbitts then filed a
third pro se motion for credit for time served on July 25, 2016, supported by an affidavit,
which the State opposed on the grounds that it was duplicative. (See Mot. to Aug, Exs.,
C, D.) The district court did not rule on this motion.

2

The Clerk’s Record does not contain some of the relevant documents in this case.
Simultaneously with the filing of this Brief, Mr. Tibbitts is filing a motion to augment the
Record to include copies of the following: (1) motion for credit for time served filed
January 25, 2016, and supporting affidavit filed February 26, 2016; (2) order regarding
credit for time served, filed June 22, 2016; (3) motion for credit for time served, filed
July 25, 2016; and (4) opposition to motion for credit for time served and memorandum
of points and authorities in support of opposition, both filed August 2, 2016.
3

ISSUES
1.

Did the district court err in denying Mr. Tibbitts’ motions for credit for time
served?

2.

Did the district court abuse its discretion in denying Mr. Tibbitts’ Rule 35 motion?

4

ARGUMENT
I.
The District Court Erred In Denying Mr. Tibbitts’ Motions For Credit For Time Served
The awarding of credit for time served is governed by Idaho Code § 18-309,
which states in pertinent part:
In computing the term of imprisonment, the person against whom the
judgment was entered shall receive credit in the judgment for any period
of incarceration prior to entry of judgment, if such incarceration was for the
offense or an included offense for which the judgment was entered.
I.C. 18-309(1). When hearing a motion for credit for time served, the district court must
give appropriate credit for prejudgment incarceration. See State v. Moore, 156 Idaho
17, 20-21 (Ct. App. 2014).

“[T]he defendant is entitled to credit for all time spent

incarcerated before judgment.” Id. at 21.
“The question of whether a sentencing court has properly awarded credit for time
served on the facts of a particular case is a question of law, which is subject to free
review by this Court.” State v. Denny, 157 Idaho 217, 219 (Ct. App. 2014) (citations
omitted). “[I]t is the district court’s duty to determine the accurate credit for time served
as reflected by the record and award that time accordingly.” Moore, 156 Idaho at 21.
Here, the district court erred in failing to grant credit to Mr. Tibbitts for the 330 days he
was incarcerated during the period of retained jurisdiction, from March 4, 2013, to
January 28, 2014.
The record reflects that when the district court executed Mr. Tibbitts’ sentence on
March 4, 2013, it granted him credit for 188 days, and retained jurisdiction. (R., pp.16668, 172.) Mr. Tibbitts remained incarcerated from March 4, 2013, to January 28, 2014,
during which time he participated in, and successfully completed, a retained jurisdiction
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program.

(R., pp.178-80; APSI.)

On January 28, 2014, the district court executed

Mr. Tibbitts’s sentence, suspended that sentence, and placed him on probation.
(R., pp.178-80, 183-87.) The district court revoked Mr. Tibbitts’ probation on March 25,
2015, and granted him credit for a total of 263 days, which appears to include the
original 188 days, plus the 75 days Mr. Tibbitts was incarcerated from the issuance of
the bench warrant on January 8, 2015, to the disposition hearing on March 25, 2015.
(R., p.211.) The district court erred in failing to grant Mr. Tibbitts credit for the 330 days
he was incarcerated during the period of retained jurisdiction.
II.
The District Court Abused Its Discretion In Denying Mr. Tibbitts’ Rule 35 Motion
“A motion to alter an otherwise lawful sentence under Rule 35 is addressed to
the sound discretion of the sentencing court . . . and essentially is a plea for leniency
which may be granted if the sentence originally imposed was unduly severe.” State v.
Trent, 125 Idaho 251, 253 (Ct. App. 1994). “The denial of a motion for modification of a
sentence will not be disturbed absent a showing that the court abused its discretion.”
Id.

In examining a district court’s denial of a motion for modification, this Court

“examine[s] the probable duration of confinement in light of the nature of the crime, the
character of the offender and the objectives of sentencing, which are the protection of
society, deterrence, rehabilitation and retribution.” Id.
In his Rule 35 motion, Mr. Tibbitts explained to the district court that he was
sentenced on March 9, 2015 in Bonneville County Case No. CR-2014-17205 to a period
of probation and was ordered to participate in domestic violence court as a term and
condition of that probation. (R., p.222.) He asked the district court to allow him to
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participate in this specialty court. (R., p.223.) The district court denied the motion
without a hearing, stating in pertinent part:
Given [Mr.] Tibbitts’ history, and the increasing seriousness of his criminal
behavior during community-based treatment programs, [Mr.] Tibbitts’
present ability to successfully complete a third community-based
treatment program is doubtful. After two failed attempts at probation, and
another incident of driving under the influence, society must be protected
from [Mr.] Tibbitts’ apparent inability to control his criminal conduct in the
community-setting.
(R., p.228.) The district court abused its discretion in failing to recognize the difference
between the two community-based treatment programs Mr. Tibbitts had previously
participated in and the opportunity to participate in domestic violence court.
Mr. Tibbitts participated in the Wood Court Pilot Project in 2011 and successfully
completed that program.

(Tr., p.11, L.22 – p.12, L.9.)

Mr. Tibbitts successfully

completed the therapeutic community rider in 2013, although he did not successfully
complete the therapeutic community aftercare. (R., pp.210, 249; APSI.) Mr. Tibbitts’
successes and failures in these programs should not have been used by the district
court to deny him the opportunity to participate in domestic violence treatment. This
was Mr. Tibbitts’ first DUI that related in any way to domestic violence—here, a battery
against his wife. (Tr., p.16, L.7 – p.17, L.8.) Mr. Tibbitts had no previous history of
domestic violence and had never participated in a domestic violence treatment program.
(Presentence Investigation Report (“PSI”), pp.2-6.) Mr. Tibbitts appears to do very well
in highly structured programs and there is no indication he would not have been
successful here. The district court abused its discretion in failing to give Mr. Tibbitts a
chance at domestic violence court.
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CONCLUSION
For the reasons stated above, Mr. Tibbitts respectfully requests that this Court
vacate the district court’s order denying his motions for credit for time served and
remand this case to the district court with instructions to grant him credit for an
additional 330 days, bringing his total credit to 593 days. He also requests that this
Court vacate the district court’s order denying his Rule 35 motion and remand this case
to the district court with instructions to grant that motion and place him on probation.
DATED this 3rd day of October, 2016.

_____/S/____________________
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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